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GENERAL INSTRUCTIONS FOR CONTESTING TENTATIVE RULINGS IN DEPT. 12 
 

NOTE PROCEDURE CAREFULLY 
 

The tentative ruling will become the Court’s ruling unless by 4:00 p.m. of the court day preceding the 
hearing, counsel or self-represented parties call the department rendering the decision to request 
argument and to specify the issues to be argued. Calling counsel or self-represented parties requesting 
argument must advise all other affected counsel and self-represented parties by no later than 4:00 p.m. 
of his or her decision to appear and of the issues to be argued. Failure to timely advise the Court and 
counsel or self-represented parties will preclude any party from arguing the matter. (Local Rule 3.43(2).) 
 
Note: In order to minimize the risk of miscommunication, Dept. 12 prefers and encourages fax or email 
notification to the department of the request to argue and specification of issues to be argued – with a 
STRONG PREFERENCE FOR EMAIL NOTIFICATION.  Dept. 12’s Fax Number is: (925) 608-2686.  Dept. 12’s 
email address is: dept12@contracosta.courts.ca.gov.  Warning: this email address is not be used for any 
communication with the department except as expressly and specifically authorized by the court.  Any 
emails received in contravention of this order will be disregarded by the court and may subject the 
offending party to sanctions. 
 
 

Submission of Orders After Hearing in Department 12 Cases 
 
The prevailing party must prepare an order after hearing in accordance with CRC 3.1312. If the tentative 
ruling becomes the Court’s ruling, a copy of the Court’s tentative ruling must be attached to the 
proposed order when submitted to the Court for issuance of the order. 
 

    

1. 9:00 AM CASE NUMBER:  C22-00580 
CASE NAME:  KRISTIN PACE VS.  THOMAS LOUDERBACK 
 HEARING ON DEMURRER TO:  1ST AMENDED CROSS COMPLAINT  
FILED BY: PACE, KRISTIN A 
*TENTATIVE RULING:* 
 
Cross-defendants Kristin Pace, Mark Quinlan, and Sonja Louderback demur to the first amended 
cross-complaint (FACC). The demurrer is sustained as to all causes of action and all cross-defendants. 
Leave to amend is granted only as to one narrow theory as against one of the cross-defendants – 
namely, a claim (if cross-complainants care to assert one) seeking a judicial order requiring Kristin 
Pace to turn over particular documents or sets of documents from her prior service as an attorney for 
one or more of the cross-complainants. In all other respects, leave to amend is denied; indeed, it is 
not even requested. 
 
The Relevant Players 
 
In the interests of both readability and brevity, the Court will use convenient shorthand to speak of 
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the relevant personnel and entities involved here.  “The Company” means T.F. Louderback Inc., a 
defendant and cross-complainant. “Decedent” means the late Thomas L. Louderback. “Decedent’s 
Trust” means the T.F. Louderback Revocable Trust, together with the three cross-defendants (Pace, 
Quinlan, and Sonja Louderback) insofar as they appear in the case formally as the trustees of that 
trust. “Pace” means Kristin Pace personally, insofar as she is a party in her own right (for example, 
with respect to the FACC’s allegations of her professional breaches as an attorney). “TJ” means 
defendant and cross-complainant Thomas J. Louderback (son of Decedent and CEO/majority 
shareholder of the Company), together with the family trust by which he formally holds at least some 
of the interests involved here.  “Laurel” means Laurel Louderback (sister of TJ and daughter of 
Decedent), who is not a party in this California action, but is the plaintiff in a case filed in Nevada 
court against Decedent’s Trust. “Nada Credit Trust”, also not a party to this action, was an estate-
probate vehicle that formerly owned shares in the Company; Decedent was its trustee until his death, 
and Laurel is the residual beneficiary of the Trust to the extent of 50%. 
 
Standard for Demurrer 

“The function of a demurrer is to test the sufficiency of the complaint as a matter of law.” (Holiday 
Matinee, Inc. v. Rambus, Inc. (2004) 118 Cal.App.4th 1413, 1420.) A complaint “is sufficient if it alleges 
ultimate rather than evidentiary facts” (Doe v. City of Los Angeles (2007) 42 Cal.4th 531, 550), but the 
plaintiff must set forth the essential facts of his or her case “with reasonable precision and with 
particularity sufficient to acquaint [the] defendant with the nature, source and extent” of the 
plaintiff’s claim. (Doheny Park Terrace Homeowners Assn., Inc. v. Truck Ins. Exchange (2005) 132 
Cal.App.4th 1076, 1099.)  

Legal conclusions are insufficient. (Id. at 1098-99; Doe at 551, fn. 5.) The Court “assume[s] the truth of 
the allegations in the complaint, but do[es] not assume the truth of contentions, deductions, or 
conclusions of law.” (California Logistics, Inc. v. State of California (2008) 161 Cal.App.4th 242, 247.) A 
demurrer lies only for defects appearing on the face of the complaint or from matters of which the 
court must or may take judicial notice. (CCP 430.40; see Blank v. Kirwan (1985) 39 Cal.3d 311, 318.) A 
demurrer may be filed to one of several causes of action in a complaint. (Cal. R. Ct. 3.1320(b).)  

The Prior Demurrer to the Original Cross-Complaint 
 
These same cross-defendants previously demurred to cross-complainants’ original cross-complaint. In 
November 2022 the Court sustained that demurrer in its entirety, though allowing leave to amend. 
That ruling provides the baseline for the present demurrer, and renders it unnecessary to engage a 
second time in a detailed parsing or analysis of the FACC’s allegations and theories. The November 
demurrer ruling stands as established, holding what it held; and its holdings, and the legal reasoning 
behind those holdings, will not be revisited, rehashed, or reargued now. 
 
Instead, the focus on this demurrer is necessarily on what amendments, additions, or other changes 
cross-complainants have made between the original cross-complaint and the FACC. The question now 
presented is whether those amendments are or are not sufficient to overcome or repair the 
deficiencies that the prior demurrer ruling found in the original cross-complaint. If they are not, then 
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the FACC is defective and demurrable to the same extent, and for the same reasons, that the original 
cross-complaint failed to pass legal muster. 
 
Laurel’s Nevada Lawsuit, and the FACC’s Declaratory-Relief Count 
 
In 2000 Decedent, who was at the time both the trustee of the Nada Credit Trust and the CEO of the 
Company, arranged a stock repurchase of the 16.03 shares then held by the Nada Credit Trust, for 
$125,000. The Nada Credit Trust has not held any stock ownership in the Company since then. 
 
Laurel has filed a lawsuit in Washoe County, Nevada, challenging the substance of the 2000 
repurchase. She contends that Decedent violated his fiduciary duty to the Nada Credit Trust by 
agreeing to a repurchase well below the fair value of the Company shares then held by the Nada 
Credit Trust. Laurel, as a residual beneficiary of the Nada Credit Trust, asserts injury in the form of the 
Nada Credit Trust receiving less value from the repurchase than it should have. 
 
The defendants in the Nevada lawsuit are the three trustees of Decedent’s Trust, who are also the 
executors of the Decedent’s probate estate. Laurel’s lawsuit, however, does not assert any 
independent wrongdoing on the part of the trustees, other than procedural steps related to 
Decedent’s probate case. The only substantive wrongdoing Laurel alleges is the act of the Decedent, 
in 2000, undervaluing the repurchase. 
 
TJ (and his trust) and the Company are not parties to the Nevada lawsuit. No relief is sought from 
them, and no wrongdoing on their parts is alleged. (Although the Decedent was the CEO of the 
Company at the time, Laurel’s lawsuit alleges no breach of duty on his part except in his role as the 
trustee of the Nada Credit Trust.) 
 
In both the cross-complaint and the FACC, TJ and the Company seek to import the substance of 
Laurel’s Nevada case into this California case. They seek some vaguely described form of 
indemnification from Decedent’s Trust against the claims made in, and the litigation of, Laurel’s 
Nevada case. More broadly (and even more vaguely), they seek some form of declaratory relief as 
between themselves and Decedent’s Trust as to the substance of the Nevada case. (Unless the 
intention is to call on Decedent’s Trust to litigate the merits or demerits of Laurel’s claims in this 
second action and forum, however, it remains unclear just what cross-complainants contemplate 
would be litigated or declared by this Court in that connection.) 
 
The prior demurrer ruling rejected this attempt to seek indemnification or declaratory relief in this 
action as to the Nevada controversy. The Court pointed out then that there was neither anything to 
indemnify, nor anything to declare, as among the present parties in this case. The text of Laurel’s 
Nevada pleadings show plainly that Laurel seeks nothing from TJ or the Company, and no victory on 
her part in Nevada would have any effect on the Company or on TJ’s majority ownership in it. 
Moreover, contrary to the conclusory allegations of the cross-complaint (and FACC), the Nevada 
pleadings establish that Laurel does not seek to establish herself as a shareholder of the Company. 
Instead, what she seeks is money damages from Decedent’s Trust for what she says was Decedent’s 
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2000 breach of his fiduciary duty to the Nada Credit Trust (and hence its residual beneficiaries). 
 
The FACC adds a few sentences here and there that present a lengthier statement of cross-
complainants’ legal theories in support of its declaratory-relief claim. But that theory was already 
known and understood by the Court in the prior demurrer ruling, and it was roundly rejected by the 
Court. Spelling out the same defective theory at greater length doesn’t help. 

The FACC does seek to make much of a new allegation, pointing out that Laurel’s Nevada pleading 
seeks, in its prayer for relief, “such other and further relief as the Court deems just and equitable.” 
Cross-complainants seek to erect this slender foundation into a hypothetical prospect that Laurel 
could somehow obtain a result entitling her to invade TJ’s majority share in the Company – or, as they 
put it, to upset the present 90%/10% ownership split in the Company’s stock between TJ and 
Decedent’s Trust. The Court agrees with cross-defendants that it is difficult to take such a 
meaningless boilerplate pleading phrase anywhere near as seriously as cross-complainants seek to 
do. But even if Laurel’s prayer were far more explicit, aggressive, and detailed than it is, cross-
complainants’ argument still misses the critical point about what Laurel prays for: namely, that all the 
relief she seeks in the Nevada action, she seeks only against Decedent’s Trust – NOT against the 
Company or TJ. Even if (hypothetically) the Nevada action might result in transmuting “Decedent’s 
Trust’s 10% shareholding in the Company” into “Laurel’s 10% shareholding in the Company” (a result 
Laurel does not purport to seek), that would still have no litigatable effect either on the Company or 
on TJ’s 90% shareholding in the Company. Such a hypothetical result might defeat Decedent’s Trust’s 
claims against TJ and the Company in their Complaint in this case, by depriving plaintiffs of the 
standing to assert their claims. But that would be a matter for defendants to assert in defense against 
plaintiff’s complaint – not for them to plead as an affirmative claim in a cross-complaint. 
 
Fraud 
 
The cross-complaint and FACC seek to assert a cause of action against Decedent’s Trust and Pace 
personally, albeit rather haltingly and tentatively. Cross-complainants assert this claim “as an 
alternative theory of recovery, to the extent that the Nevada Complaint is successful in recovering 
relief against the Estate of [Decedent] as a result of challenging the ownership in the Company” (FACC 
¶ 56). The substantive allegation is that Decedent, as CEO of the Company, and Pace, as Decedent’s 
and the Company’s attorney, concealed from TJ (who, at the time, was Corporate Secretary and not a 
shareholder) that the 2000 repurchase of shares from the Nada Credit Trust was not for full value. 
 
As the prior demurrer ruling pointed out, the starting problem with this cause of action is similar to 
the basic problem in the indemnification/declaratory relief theory: It alleges no harm or injury to 
these cross-complainants. In plain point of fact, Laurel’s lawsuit does not “challeng[e] the ownership 
in the Company”. It seeks money damages. And more particularly, it does not challenge TJ’s 90% 
ownership in the Company. Even if Laurel wins her suit, it cannot be seen how that results in any 
harm or damages to the Company or to TJ. 
 
Still less did any alleged concealments or misrepresentations result in any harm to these cross-
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complainants when they allegedly occurred – in 2000. Although the third cause of action purports to 
be stated on behalf of all cross-complainants, it is clear from its substance that the only person 
supposedly defrauded was TJ – not the Company. TJ was not a shareholder at the time. He does not 
attempt to assert, on the Company’s behalf, that either Decedent or Pace breached their fiduciary 
duties to the Company in 2000, whether by defrauding Laurel or by lying to TJ. Moreover, if Corporate 
Executive Smith lies to Corporate Executive Jones about a pending deal, that does not constitute 
fraud against Jones, unless Jones is somehow harmed or damaged by the lie. Given that neither Laurel 
nor anyone else is asserting any claims whatsoever against TJ from the 2000 repurchase, TJ can 
articulate no manner in which, as Corporate Secretary, he could possibly have been harmed by any 
supposed concealments by Decedent or Pace. 
 
TJ does point out, as he did in the original cross-complaint, that (like Laurel) he is himself a residual 
beneficiary of the Nada Credit Trust, albeit with only one-third as large a stake. He thus asserts that if 
Laurel’s fiduciary-duty claims against Decedent’s Trust turn out to be meritorious, TJ should recover 
too. The key word here, however, is “if”. TJ rather pointedly does not allege that there is any merit to 
Laurel’s case – much less spelling out the factual details that he would have to allege to plead any 
such claim sufficiently. If TJ wants to join Laurel in pleading that their father defrauded them by 
fleecing the Nada Credit Trust, he can seek to assert such a claim in an appropriate setting – perhaps 
by seeking to intervene in the Nevada action. In this FACC, however, he asserts no such claim. 
 
Moreover, both as to the substance of any fraud claim and as to the issue of the statute of limitations, 
TJ’s allegations about his ignorance of the true facts are hopelessly contradictory, to the point of 
being preposterous. The FACC goes on at some length to allege that back in 2000, Decedent was 
downright secretive as to the true state of the Company’s business and true value, concealing those 
facts from his own son who was only nominally the Corporate Secretary. But the FACC also alleges 
that Decedent “was not generally involved in the management of the Company’s business operations 
from the mid-1990s” (FACC ¶ 11), but on the contrary, it was TJ himself who “took control of the 
Company’s business operations in the mid-1990s” (id.). Given the entire lack of specificity in the FACC 
as to the content, timing, and origin of any supposed fraudulent misrepresentations or concealments 
(whether by Decedent or by Pace), the only reasonable inference from the FACC’s own allegations is 
one that negates any conclusory theories about who was representing anything to whom. 
 
Similarly as to limitations: TJ’s theory is that he had no inkling or idea that anything amiss had 
occurred in valuing the Company back in 2000, until Laurel pointed out the fraud in her Nevada 
complaint. Really? TJ was actually running the Company for several years prior to the 2000 
repurchase, and still up to today. Moreover, he increased his role and share in the Company over 
time, going from zero to 90% ownership of its shares. But he had neither any idea, nor any reasonable 
means of discovering, that there had been any mis-valuation of the company on his watch in 2000, 
until his sister said so in a lawsuit? TJ’s actual factual allegations run roughshod over his conclusory 
denials. 
 
The real problem, written between the lines but visible all the same, is that TJ does not claim to 
actually believe that in 2000 his father or Pace (or both) defrauded the Nada Credit Trust or its 
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beneficiaries (or TJ himself, as a corporate officer). That’s why the FACC doesn’t make any allegations 
that that is true. But if he doesn’t allege that there was any fraud, where’s the fraud cause of action? 
 
Breach of Fiduciary Duty by Pace – Conflicting Representations 
 
California Rules of Professional Conduct, Rule 1.9 sets forth the duties of attorneys to former clients. 

In relevant party, Rule 1.9 states: 

A lawyer who has formerly represented a client in a matter shall not thereafter 

represent another person in the same or a substantially related matter in which that 

person’s interests are materially adverse to the interests of the former client unless 

the former client gives informed written consent.  

Two matters are “the same or substantially related” for purposes of this rule if they involve a 

substantial risk of a violation of the two duties that a lawyer owes to a former client: a lawyer may 

not (1) do anything that will injuriously affect the former client in any matter in which the lawyer 

represented the former client, or (2) at any time use against the former client knowledge or 

information acquired by virtue of the previous relationship. (Rule 1.9 cmt. 1, 3.) “For example, this will 

occur: (i) if the matters involve the same transaction or legal dispute or other work performed by the 

lawyer for the former client; or (ii) if the lawyer normally would have obtained information in the 

prior representation that is [a secret of the client], and the lawyer would be expected to use or 

disclose that information in the subsequent representation because it is material to the subsequent 

representation.” (Id. cmt. 3.)  

The prior demurrer ruling held that the cross-complaint did not state any cause of action against Pace 
personally arising out of her activities as an attorney. The Court held that the cross-complaint alleged 
neither that there was any chronologically concurrent representation of adverse parties, nor that the 
substance of matters in which Pace acted adversely to the Company or TJ (such as the abortive 2020-
21 buyout negotiations) was substantially related to the matters in which Pace had represented 
either the Company (such as the 2000 repurchase) or TJ (such as setting up his family trust). 
 
That remains true in the FACC. Although the FACC adds some more detailed allegations as to the 
various matters in which Pace has acted either for or adverse to cross-complainants, it still has no 
allegations as to why any of those matters would be deemed substantially related, for purposes of 
disqualifying Pace from the latter representations. 
 
Breach of Fiduciary Duty – Refusal to Turn Over Documents 
 
Finally, the cross-complaint and FACC allege that Pace has refused to turn over documents arising 
from her prior representation of the Company, in violation of her professional duties. 
 
The prior demurrer ruling rejected this theory for lack of specificity. In response, the FACC both 
details its allegations and narrows them. It acknowledges that in response to a demand, Pace 



SUPERIOR COURT OF CALIFORNIA, CONTRA COSTA COUNTY 
MARTINEZ, CA 

DEPARTMENT 12 
JUDICIAL OFFICER: CHARLES S TREAT 

HEARING DATE:  02/16/2023 
 

 

7 

 

produced some documents. It characterizes the volume thus produced as a “small handful”; but in a 
clear negative pregnant, it does not allege that there existed any other documents that Pace had and 
improperly did not produce. The only exception alleged in the FACC – the only documents it alleges 
were not produced when they should have been – is some unspecified e-mails. (FACC ¶ 30) 
 
Pace points out, correctly, that the Company does not assert any concrete damages alleged to have 
ensued from this failure to produce the e-mails. But that may not be necessary. If Pace had a duty to 
produce these documents to her former client, and she did not do so, that would be a breach of 
professional responsibility by Pace – and if nothing else, it might result in a judicial order that she turn 
them over now. 
 
The present FACC, however, is still cursory and conclusory in this regard. What e-mails, from whom to 
whom? Does the Company have them despite Pace’s non-production? For all the FACC alleges, they 
may have been e-mails between client and attorney – in which case there may be nothing meaningful 
to order produced. For this reason, the Court sustains the demurrer to this as part of the fiduciary 
duty cause of action, but allows amendment to more specifically plead a claim based on improper 
withholding of documents. 
 
This Tentative, and Leave to Amend 
 
If cross-complainants intend to contest this tentative, they should come to the hearing armed with 
specific chapter-and-verse reference to both the relevant portions of the Court’s prior demurrer 
holdings, and the newly added or amended allegations in the FACC, with an explanation of how the 
latter overcomes the former. 
 
Cross-complainants have already taken what must be supposed to be their best shots at amending 
their cross-complaint, and their present opposition brief does not request any further leave to 
amend. Accordingly, with the one exception noted, none is granted. If cross-complainants intend to 
contest this tentative to the extent of asking for further leave to amend, they should come to the 
hearing with specific proposals of how they intend to amend, and how it will solve the problems in 
the FACC. 
 

 

  
    

2. 9:00 AM CASE NUMBER:  C22-01620 
CASE NAME:  JOHN DOE VS. CLINIVATE LLC 
 *HEARING ON MOTION IN RE:  JENNIFER S. STEGMAIER TO APPEAR AS COUNSEL PRO HAC VICE AS 
TO CLINIVATE  
FILED BY: CLINIVATE LLC 
*TENTATIVE RULING:* 
 
The application for leave to appear pro hac vice is granted. 
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3. 9:00 AM CASE NUMBER:  C22-01620 
CASE NAME:  JOHN DOE VS. CLINIVATE LLC 
 *HEARING ON MOTION IN RE:  TO APPEAR PRO HAC VICE AS TO ANJAIL DAS FOR DEF  
FILED BY: CLINIVATE LLC 
*TENTATIVE RULING:* 
 
The application for leave to appear pro hac vice is granted. 
 

 

  
    

4. 9:00 AM CASE NUMBER:  C22-01817 
CASE NAME:  JAYSON WALTERS VS.  RECHELLE LOOPER 
 HEARING IN RE:  MOTION FOR DEFAULT JUDGMENT FILED BY JAYSON WALTERS ON 1-12-23  
FILED BY:  
*TENTATIVE RULING:* 
 
Plaintiff’s motion for entry of a default judgment is denied. 

At a previous CMC, the Court had noted that if plaintiff has validly served defendant and no answer 

has been timely filed, the next step would be to seek entry of default. Plaintiff now seeks that, as well 

as preliminary injunctive relief (Line 5). 

On examination of plaintiff’s proof of service, however, it is entirely apparent that no valid service has 

been made. The proof of service states that substitute service was made at 2819 Ygnacio Valley Rd., 

Walnut Creek, which is apparently a branch of the Bank of America. No information or evidence is 

provided as to whether defendant works at Bank of America, at that particular branch or elsewhere. 

Assuming that she does, however, the box checked is one for making service of process on the 

business itself (as if plaintiff were suing Bank of America), rather than for service on an individual 

(such as Ms. Looper) who happens to be employed there. 

Moreover, service is claimed to have been made on “a person apparently in charge”, namely a bank 

teller whose full name is not provided. Manifestly, a bank teller is not the “person apparently in 

charge” of a branch bank. There is no reason to believe that defendant has been validly served. 

Plaintiff did send the present motion papers to defendant by ordinary mail, but that is no substitute 

for proper service of process of the summons and complaint. 

Accordingly, the motion for default is denied, and the matter is set on April 11, 2023, at 8:30 a.m. (the 

next CMC date), for an order to show cause why the case should not be dismissed for failure to 

achieve proper service of process. 
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5. 9:00 AM CASE NUMBER:  C22-01817 
CASE NAME:  JAYSON WALTERS VS.  RECHELLE LOOPER 
 HEARING IN RE:  MOTION FOR PRELIMINARY INJUNCTION FILED BY JAYSON WALTERS ON 1-12-23  
FILED BY:  
*TENTATIVE RULING:* 
 
Plaintiff moves for a preliminary injunction. The motion is denied. 

Plaintiff’s failure of valid service (Line 4) is likewise fatal to this motion. As the Court has previously 

apprised plaintiff in a ruling on a separate case he filed: When a temporary restraining order is not 

requested, the moving party may give notice of their request for a preliminary injunction by serving 

either a notice of motion or an order to show cause. (CRC 3.1150(a).) “An OSC must be used when … 

the party against whom the preliminary injunction is sought has not appeared in the action.” (Ibid.) “If 

the responding party has not appeared, the OSC must be served in the same manner as a summons 

and complaint.” (Ibid.) The OSC must describe the injunction to be sought at the hearing. (Ibid.) In 

addition, a proposed OSC must “contain blank spaces for the time and manner of service on 

responding parties, the date on which the proof of service must be delivered to the court hearing the 

OSC, a briefing schedule, and, if applicable, the expiration date of the TRO.” (Ibid.) 

Defendant has not appeared in this matter, and has not apparently been served. 

There are other problems with plaintiff’s motion for preliminary injunction. First, the complaint is 

verified, but the motion itself is unsigned. 

Second, the motion gives no indication of what the requested injunction would order defendant to do 

or refrain from doing. The most it says is that the injunction will forbid “the commission or 

continuance of the acts complained of, specifically, entry onto plaintiffs' property, legal damages, and 

damage to fiances [sic]”. The proposed injunction says even less – “restrain and enjoin Defendant 

from trespassing on Plaintiff's way of life, nor effect the financial resources.” This is all hopelessly too 

vague to constitute a valid, issuable, or enforceable injunction. Neither defendant, nor anyone else 

reading the document, could get any real idea what it is that the injunction orders the defendant to 

do or not do. 

The only item in this laundry list that could even remotely specify any actual action to be restrained is 

entry onto plaintiff’s property. But plaintiff’s verified complaint contains neither any allegation that 

defendant has entered onto plaintiff’s property in the past, nor any claim based on entry onto 

property. There is nothing in either the complaint or this motion specifying what property is at issue; 

nor stating how or when defendant has entered onto it in the past; nor explaining why there is any 

reason to think she is likely to do so again in the future. 

Third, the motion also offers no explanation of what harm would occur to plaintiff absent injunctive 

relief. The assertion that plaintiff is being harmed in any fashion is entirely vague and conclusory. 
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There is no suggestion of why any further harm, whatever that harm would be, is to be feared in the 

future. And there is no explanation why, if defendant is doing anything wrong and plaintiff is harmed 

thereby, that cannot be compensated in damages. 

Finally, the complaint as it stands now faces a very serious potential problem of privilege, as well as 

issues under the First Amendment right of access to the courts and law enforcement. The complaint 

appears to rest on allegations that defendant lied in a court hearing and lied to police officers. There 

are serious privilege issues on both of those sets of allegations, to which plaintiff obviously has not 

given any thought. (The Court has also suggested to plaintiff that he may want to consider his risks 

under the so-called anti-SLAPP law, Code of Civil Procedure § 425.16.) 
 

  
    

6. 9:00 AM CASE NUMBER:  C22-02589 
CASE NAME:  LUIS RASCON VS. BENCHMARK ELECTRONICS, INC. 
 *HEARING ON MOTION IN RE:  APPROVAL OF PAGA REP ACTION SETTLEMENT  
FILED BY: RASCON, LUIS 
*TENTATIVE RULING:* 
 

Plaintiffs Wanda Torres and Luis Rascon move for approval of the settlement of their PAGA 

suit against defendants Benchmark Electronics, Inc. and Secure Communication Systems, Inc. The 

pleadings in the case do not identify the businesses of defendants in any detail, but it appears they 

are related employers. Plaintiffs worked for defendants as hourly employees – Torres as a 

shipping/receiving clerk, and Rascon as a machinist. 

A. Background of the Case and Terms of Settlement 

This a PAGA case (not a class action), alleging a variety of violations of the Labor Code 

concerning failure to provide rest and meal breaks, failure to pay minimum wages and overtime, and 

cascading derivative violations. Among other things, the action alleges violations centering on failing 

to include bonuses in the calculation of overtime rates, meal and rest breaks, and time required to 

don and doff uniforms. 

Each plaintiff had previously filed class action suits in different counties asserting wage-and-

hour cases against defendants. Both of those cases were removed to federal court, where each of 

them was ordered stayed pending arbitration of plaintiffs’ individual claims. The parties then 

attended mediation, which resulted in a PAGA-only settlement; upon completion of the settlement, it 

is contemplated that the federal class actions will be dismissed (a matter for the oversight of the 

federal courts involved). To carry out this settlement, the parties agreed on the filing of the present 

PAGA-only lawsuit in this Court. 

The total settlement payment is $1,000,000. Out of this is to come attorney’s fees of 

$333,333.33 (one-third of the recovery); $18,839.74 in litigation costs, and up to $8,650 in costs to 
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the settlement Administrator. The two plaintiffs will be paid service payments of $10,000 each for 

their efforts in this litigation. 

The remaining amount, $619,176.93, is allocated as PAGA penalties. Those penalties are 

apportioned 75% to the LWDA and 25% to the aggrieved employees.  

Counsel’s motion indicates that there are an estimated 1,200 covered employees. The 

payments from the employee share of the penalty ($154,794) will be distributed among the 

employees based on the number of pay periods each individual worked during the released period. 

The average employee share will be about $130, though this will vary from employee to employee 

based on the pay-period allocation formula. 

Plaintiff’s counsel attests that informal discovery was undertaken, and the settlement was 

reached after a session with an experienced mediator. 

Plaintiff provided required notices to the LWDA of the initial claims and of the proposed 

settlement. 

The settlement provides a process for mailing the notices to the aggrieved employees, who 

will not have to submit a claim, along with a process for following up on returned mail. Information 

for mailing will be provided within 15 days after Final Approval. The settlement amount will be paid to 

the Administrator within 30 days. Within 10 days thereafter, the Administrator will seek to obtain 

current mailing addresses, and will remit all settlement funds to the appropriate recipients, including 

the LWDA and the aggrieved employees. 

The settlement provides that the value of checks uncashed after 180 days shall be remitted to 

the State Controller’s Office, Unpaid Property Division. 

Specified PAGA claims, and any claims which could have been pleaded under the PAGA based 

on the factual allegations in PAGA Complaint and the LWDA Letter, would be released. It also provides 

that the parties intend to fully resolve all PAGA claims for the full “PAGA Period”, which is defined as 

December 18, 2017 through the time of the settlement. 

A. Standards for Review of a PAGA Settlement 

Recently, the Court of Appeal’s decision in Moniz v. Adecco USA, Inc. (2021) 72 Cal.App.5th 

56, provided guidance on this issue. In Moniz, the court found that the “fair, reasonable, and 

adequate” standard applicable to class actions applies to PAGA settlements. (Id., at 64.) The Court 

also held that the trial court must assess “the fairness of the settlement’s allocation of civil penalties 

between the affected aggrieved employees[.]” (Id., at 64-65.) 

California law provides some general guidance concerning judicial approval of any settlement. 
First, public policy generally favors settlement. (Neary v. Regents of University of California (1992) 3 
Cal.4th 273.) Nonetheless, the court should not approve an agreement contrary to law or public 
policy. (Bechtel Corp. v. Superior Court (1973) 33 Cal.App.3d 405, 412; Timney v. Lin (2003) 106 
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Cal.App.4th 1121, 1127.) Moreover, “[t]he court cannot surrender its duty to see that the judgment 
to be entered is a just one, nor is the court to act as a mere puppet in the matter.” (California State 
Auto. Assn. Inter-Ins. Bureau v. Superior Court (1990) 50 Cal.3d 658, 664.) As a result, courts have 
specifically noted that Neary does not always apply, because “[w]here the rights of the public are 
implicated, the additional safeguard of judicial review, though more cumbersome to the settlement 
process, serves a salutatory purpose.” (Consumer Advocacy Group, Inc. v. Kintetsu Enterprises of 
America (2006) 141 Cal.App.4th 46, 63.) 

B. Application to This Settlement 

Plaintiff indicates that the settlement is fair, and was evaluated by counsel based on 
adequate information and arms-length negotiation. Counsel estimate that the maximum theoretical 
value for their claims was $5,576,000, based on a $100 penalty for each employee pay period in the 
“Released Period,” without “stacking” claims. That assumes that each and every pay period featured 
some penalizable violation, which remains undetermined. Of course, some reduction must be made 
for the strength of the case, and the time and expense of obtaining recovery. Even assuming success 
on the merits of each claim, PAGA gives the court discretion to reduce penalties for a variety of 
reasons, including where “based on the facts and circumstances of the particular case, to do 
otherwise would result in an award that is unjust arbitrary and oppressive, or confiscatory.” (Labor 
Code § 2699(e)(2).) These factors make the result hard to predict.  

Plaintiff has attested to incurring $18,839.74 in litigation costs.  

Labor Code section 2699(g)(1) provides that a prevailing employee in a PAGA action may 

recover attorney’s fees. Plaintiff seeks one-third of the total settlement amount as fees, relying on the 

“common fund” theory. Even a proper common fund-based fee award, however, should be reviewed 

through a lodestar cross-check. In Lafitte v. Robert Half International (2016) 1 Cal.5th 480, 503, the 

Supreme Court endorsed the use of a lodestar cross-check as a way to determine whether the 

percentage allocated is reasonable. It stated: “If the multiplier calculated by means of a lodestar 

cross-check is extraordinarily high or low, the trial court should consider whether the percentage 

used should be adjusted so as to bring the imputed multiplier within a justifiable range, but the court 

is not necessarily required to make such an adjustment.” (Id., at 505.) Although Lafitte concerns a 

class action, not a PAGA-only case, this Court views the use of a lodestar cross-check as appropriate 

here. Plaintiffs’ counsel have provided a breakdown and documentation of their lodestar figure, 

which comes to just over half the proposed fee; thus, the lodestar multiplier is approximately 2. This 

appears appropriate in light of the risks of the case and the results achieved. 

The statute does not expressly address how the 25% plaintiff’s share of the penalties is to be 
allocated among all of the aggrieved employees. (Iskanian v. CLS Transp. Los Angeles, LLC (2014) 59 
Cal.4th 348, 382.) One court has held, however, that the entire 25% share of penalties could not be 
awarded to the named plaintiff. (Moorer v. Noble L.A. Events, Inc. (2019) 32 Cal.App.5th 736, 742-43.) 
In Moorer, the plaintiff had claim worth about $9,500, yet was collecting penalties of $148,000, and 
keeping the entire employee share, causing the court to be concerned that the plaintiff had lost sight 
of the fact that the purpose of the action is to benefit the public, not private parties. Allocation based 
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on pay periods is reasonable here. 

C. Conclusion 

The proposed settlement is approved. Counsel are directed to prepare an order including the 

Court’s ultimate order, the other provisions submitted in the proposed order, and a corresponding 

judgment.  The order would include a compliance hearing for a suitable date chosen in consultation 

with the Department’s clerk.  One week before the compliance hearing, counsel shall file a 

compliance statement. Ten percent of the attorney’s fees shall be withheld by the Administrator 

pending the compliance hearing. 
 

  
    

7. 9:00 AM CASE NUMBER:  MSC19-01155 
CASE NAME:  JOANN BRADFORD VS.  CHEVRON U.S.A. INC. 
 *HEARING ON MOTION IN RE:  CLASS CERTIFICATION  
FILED BY: BRADFORD, JOANN 
*TENTATIVE RULING:* 
 
Continued by stipulation to March 30, 2023 at 9 a.m. 
 

 

  
    

8. 9:00 AM CASE NUMBER:  MSC19-01155 
CASE NAME:  JOANN BRADFORD VS.  CHEVRON U.S.A. INC. 
 *HEARING ON MOTION IN RE:  TO FILE EVIDENCE UNDER SEAL  
FILED BY: CHEVRON U.S.A. INC. 
*TENTATIVE RULING:* 
 
Continued by stipulation to March 30, 2023 at 9 a.m. 
 

 

  
    

9. 9:00 AM CASE NUMBER:  MSC20-00322 
CASE NAME:  FORD VS CHEVRON, ET AL. 
 *HEARING ON MOTION IN RE:  APPLYING TEXAS TORT LAW  
FILED BY: CHEVRON U.S.A. INC. 
*TENTATIVE RULING:* 
 
Continued by the Court at the 2/10/23 CMC to March 9, 2023. 
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10. 9:00 AM CASE NUMBER:  MSC20-00518 
CASE NAME:  ROB HILL VS.  SPECIALTY WELDING AND TURNAROUNDS, LLC 
 *HEARING ON MOTION IN RE:  SUMMARY JUDGMENT/ADJUDICATION  
FILED BY:  
*TENTATIVE RULING:* 
 
On the Court's own motion, the hearing is continued to 9:00 a.m. on February 23, 2023. 
 

 

  
    

11. 9:00 AM CASE NUMBER:  MSC20-01916 
CASE NAME:  RAUL FRIAS ESTRADA VS TREK RETAIL CORP 
 SPECIAL SET HEARING RE:  FINAL APPROVAL OF CLASS ACTION SETTLEMENT  
FILED BY:  
*TENTATIVE RULING:* 
 

Plaintiff Raul Frias-Estrada moves for final approval of his class action and PAGA settlement 
with defendant Trek Retail Corporation. The motion is granted. 

A. Background and Settlement Terms 

The original complaint was filed on September 21, 2020, raising claims under PAGA and a 
class action on behalf of non-exempt employees, alleging that defendant violated the Labor Code in 
various ways, including failure to pay minimum wage, failure to pay overtime, failure to provide meal 
and rest breaks, failure to provide proper wage statements, and failure to reimburse employee 
expenses.  

The settlement would create a gross settlement fund of $675,000. The class representative 
payment to the plaintiff would be $10,000. Attorney’s fees would be $225,000 (one-third of the 
settlement). Litigation costs would not exceed $15,000. The settlement administrator’s costs 
(Phoenix) are estimated at $10,000. PAGA penalties would be $10,000, resulting in a payment of 
$7,500 to the LWDA. The net amount paid directly to the class members would be about $405,000. 
The fund is non-reversionary. There are an estimated 491 class members. Based on the estimated 
class size, the average net payment for each class member is approximately $826. 

The entire settlement amount will be deposited into a trust account for the benefit of the 
class within 14 days after final approval of the settlement. 

The proposed settlement would certify a class of “all persons who worked for any Defendant 
in California as an hourly-paid or non-exempt employee during the Settlement Period.” The 
settlement period is September 22, 2016, through December 1, 2021.  

 The class members will not be required to file a claim. Class members may object or opt out 
of the settlement. (Aggrieved employees cannot opt out of the PAGA portion of the settlement.) 
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Funds would be apportioned to class members based on the number of workweeks worked during 
the class period.  

Various prescribed follow-up steps will be taken with respect to mail that is returned as 
undeliverable. Checks undelivered or uncashed 180 days after mailing will be voided, and will be paid 
to a cy pres beneficiary, Los Angeles Trial Lawyers’ Charities. The president of that organization, 
Steven Vartazarian, attests that the organization will “allocate the award to specific charitable efforts 
specifically related to employment and professional development and monitor those charitable 
efforts to ensure the cy pres funds are indeed utilized for the earmarked purposes.” Counsel Marquez 
attests that he and his firm have “no interest, financial or otherwise” in the proposed cy pres 
recipient.  

The settlement contains release language covering “any and all wage-related claims that were 
alleged in the Litigation or which could have been alleged in the Litigation based on the facts asserted 
in the Litigation arising during the Settlement Period[.]” Under recent appellate authority, the 
limitation to those claims with the “same factual predicate” as those alleged in the complaint is 
critical. (Amaro v. Anaheim Arena Mgmt., LLC (2021) 69 Cal.App.5th 521, 537 [“A court cannot release 
claims that are outside the scope of the allegations of the complaint.” “Put another way, a release of 
claims that goes beyond the scope of the allegations in the operative complaint’ is impermissible.” 
(Id., quoting Marshall v. Northrop Grumman Corp. (C.D. Cal.2020) 469 F.Supp.3d 942, 949.) 

Informal discovery was undertaken, resulting in the production of substantial documents, 
including sick pay policies. The matter settled after arms-length negotiations, which included a 
session with an experienced mediator on October 1, 2021.  

Counsel also has provided an analysis of the case, and how the settlement compares to the 
potential value of the case, after allowing for various risks and contingencies. This included an 
estimate of class claims at a maximum of about $5.7 million ($2.5 million of which would be PAGA 
penalties), but with a “realistic” maximum of $794,845.  

The potential liability needs to be adjusted for various evidence and risk-based contingencies, 
including problems of proof. PAGA penalties are difficult to evaluate for a number of reasons: they 
derive from other violations, they include “stacking” of violations, the law may only allow application 
of the “initial violation” penalty amount, and the total amount may be reduced in the discretion of 
the court. (See Labor Code, § 2699(e)(2) [PAGA penalties may be reduced where “based on the facts 
and circumstances of the particular case, to do otherwise would result in an award that is unjust 
arbitrary and oppressive, or confiscatory.”]) 

The proof of service of the moving papers attests that the LWDA was notified of the proposed 
settlement.  

Since preliminary approval was granted, the administrator has mailed notices to 536 class members. 

Four packets were returned by the post office. No objections have been received, and only two class 

members timely requested to opt out (and one more untimely). 
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B. Legal Standards 

T The primary determination to be made is whether the proposed settlement is “fair, 
reasonable, and adequate,” under Dunk v. Ford Motor Co. (1996) 48 Cal.App.4th 1794, 1801, 
including “the strength of plaintiffs’ case, the risk, expense, complexity and likely duration of further 
litigation, the risk of maintaining class action status through trial, the amount offered in settlement, 
the extent of discovery completed and the state of the proceedings, the experience and views of 
counsel, the presence of a governmental participant, and the reaction … to the proposed settlement.” 
(See also Amaro v. Anaheim Arena Mgmt., LLC, supra, 69 Cal.App.5th 521.) 

Because this matter also proposes to settle PAGA claims, the Court also must consider the 

criteria that apply under that statute. Recently, the Court of Appeal’s decision in Moniz v. Adecco USA, 

Inc. (2021) 72 Cal.App.5th 56, provided guidance on this issue. In Moniz, the court found that the 

“fair, reasonable, and adequate” standard applicable to class actions applies to PAGA settlements. 

(Id., at 64.) The Court also held that the trial court must assess “the fairness of the settlement’s 

allocation of civil penalties between the affected aggrieved employees[.]” (Id., at 64-65.) 

California law provides some general guidance concerning judicial approval of any settlement. 
First, public policy generally favors settlement. (Neary v. Regents of University of California (1992) 3 
Cal.4th 273.) Nonetheless, the court should not approve an agreement contrary to law or public 
policy. (Bechtel Corp. v. Superior Court (1973) 33 Cal.App.3d 405, 412; Timney v. Lin (2003) 106 
Cal.App.4th 1121, 1127.) Moreover, “[t]he court cannot surrender its duty to see that the judgment 
to be entered is a just one, nor is the court to act as a mere puppet in the matter.” (California State 
Auto. Assn. Inter-Ins. Bureau v. Superior Court (1990) 50 Cal.3d 658, 664.) As a result, courts have 
specifically noted that Neary does not always apply, because “[w]here the rights of the public are 
implicated, the additional safeguard of judicial review, though more cumbersome to the settlement 
process, serves a salutatory purpose.” (Consumer Advocacy Group, Inc. v. Kintetsu Enterprises of 
America (2006) 141 Cal.App.4th 48, 63.) 

Attorney fees 

Plaintiffs seek one-third of the total settlement amount as fees, relying on the “common 

fund” theory, or $225,000. Even a proper common fund-based fee award, however, should be 

reviewed through a lodestar cross-check. In Lafitte v. Robert Half International (2016) 1 Cal.5th 480, 

503, the Supreme Court endorsed the use of a lodestar cross-check as a way to determine whether 

the percentage allocated is reasonable. It stated: “If the multiplier calculated by means of a lodestar 

cross-check is extraordinarily high or low, the trial court should consider whether the percentage 

used should be adjusted so as to bring the imputed multiplier within a justifiable range, but the court 

is not necessarily required to make such an adjustment.” (Id., at 505.)  

Accordingly, plaintiffs have provided information concerning the lodestar fee amount. They 

estimate the lodestar at $138,875, which would result in an implied multiplier of about 1.6. They 

based this amount on a total of 249 hours, at hourly rates ranging from $[]. No adjustment from the [] 
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fee is necessary. The attorney’s fees are reasonable and are approved.  

The requested representative payment of $10,000 for the named plaintiff was deferred until 

this final approval motion. Criteria for evaluation of such requests are discussed in Clark v. American 

Residential Services LLC (2009) 175 Cal.App.4th 785, 804-807. Plaintiff has provided a declaration in 

support of his request. He points out that he executed a broader release than the class as a whole, 

but do not identify any particular claims of value that they may have. He also risks damage to his 

reputation and more difficulty in obtaining employment. He estimates that he spent at least 40 hours 

on the matter. The representative payment is approved. 

Litigation costs of $15,000 are reasonable and are approved. 

The settlement administrator’s costs of $10,000 are reasonable and are approved. 

C. Discussion and Conclusion 

The moving papers sufficiently establish that the proposed settlement is fair, reasonable, and 

adequate to justify final approval. The allocation of PAGA penalties among the aggrieved employees 

(based on pay periods), is reasonable.  

The motion is granted.  

Counsel are directed to prepare an order reflecting this entire tentative ruling and the other 

findings in the previously submitted proposed order and a separate judgment. 

The ultimate judgment must provide for a compliance hearing after the settlement has been 

completely implemented, to be determined in consultation with the Department’s clerk. Plaintiffs’ 

counsel are to submit a compliance statement one week before the compliance hearing date. Five 

percent of the attorney’s fees are to be withheld by the claims administrator pending satisfactory 

compliance as found by the Court. Pursuant to Code of Civil Procedure § 384(b), after the settlement 

is completely implemented, the judgment must be amended to reflect the amount paid to the cy pres 

recipient. 
 

  
    

12. 9:00 AM CASE NUMBER:  MSC21-01812 
CASE NAME:  EVANS VS. MY PAINT STOP 
 SPECIAL SET HEARING  RE:  FINAL APPROVAL OF CLASS ACTION AND PAGA SETTLEMENT  
FILED BY:  
*TENTATIVE RULING:* 
 

Plaintiff Richard Evans moves for final approval of his class action and PAGA settlement with 
defendant My Paint Stop, LLC. Defendant sells paint, and plaintiff worked at defendant’s Danville 
location. Plaintiff also moves for an award of attorney fees (Line 13). This motion is granted. 



SUPERIOR COURT OF CALIFORNIA, CONTRA COSTA COUNTY 
MARTINEZ, CA 

DEPARTMENT 12 
JUDICIAL OFFICER: CHARLES S TREAT 

HEARING DATE:  02/16/2023 
 

 

18 

 

Since preliminary approval was granted, the administrator has mailed notices to 115 class 

members. No objections or requests to opt out have been received. 

   A. Background and Settlement Terms 

The original complaint was filed on August 30, 2021, raising class action claims on behalf of 
non-exempt employees, alleging that defendant violated the Labor Code in various ways, including 
failure to pay minimum and overtime wages, failure to provide meal and rest breaks, failure to 
provide proper wage statements, and failure to pay all wages due on separation. The complaint also 
raised PAGA claims, which had been raised in a notice to the LWDA. 

The settlement will create a gross settlement fund of $600,000. The class representative 
payment to the plaintiff will be $7,500. Attorney’s fees are proposed to be $200,000 (one-third of the 
settlement) (see Line 13). Litigation costs will not exceed $30,000. The settlement administrator’s 
costs (Simpluris) are $4,000 (less than estimated at the time of preliminary approval). PAGA penalties 
will be $25,000, resulting in a payment of $17,500 to the LWDA. The net amount paid directly to the 
class members would be about $353,280. The fund is non-reversionary. Based on the class size (115), 
the average net payment for each class member is approximately $2,943. 

One half of the settlement amount will be deposited with the settlement administrator within 
30 days after final approval of the settlement, and the remainder within six months of final approval. 
The agreement does not specify remedies in event of a breach of the duty to pay. The court interprets 
the document to be subject to enforcement under Code of Civil Procedure § 664.6, such that the 
Court would have authority to impose an appropriate remedy in the even of any breach of the 
agreement. (See also Settlement Agreement, Par. 62.) If the parties do not agree with the Court’s 
interpretation, they should so advise the Court in response to the tentative ruling. In addition, the 
Court notes that the settlement does not appear to state when the administrator must mail the 
checks to the class members, although it necessarily would be more than six months after final 
approval. 

The proposed settlement will certify a class of all persons employed by defendant as non-
exempt employees in California from August 30, 2017 to May 11, 2022. 

 The class members will not be required to file a claim. Class members may object or opt out 
of the settlement. (Aggrieved employees cannot opt out of the PAGA portion of the settlement.) 
Funds would be apportioned to class members based on the number of workweeks worked during 
the class period. A separate allocation of the employee’s share of the PAGA penalties will be allocated 
to those employees based on the same formula. 

Various prescribed follow-up steps will be taken with respect to mail that is returned as 
undeliverable. Checks undelivered or uncashed 180 days after mailing will be transferred to the State 
Controller’s office.  

The settlement contains release language covering “all claims, causes of action, damages, 
wages, benefits, expenses, penalties, debts, liabilities, demands, obligations, attorneys’ fees, costs, 
and any other form of relief or remedy in law, equity or whatever kind of nature, arising from the 
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claims plead ion the Action and any claims based on facts alleged in the operative complaint during 
the class Period” including a variety of specified statutory claims. (Settlement, Par. 30.) Under recent 
appellate authority, the limitation to those claims with the “same factual predicate” as those alleged 
in the complaint is critical. (Amaro v. Anaheim Arena Mgmt., LLC (2021) 69 Cal.App.5th 521, 537 [“A 
court cannot release claims that are outside the scope of the allegations of the complaint.” “Put 
another way, a release of claims that goes beyond the scope of the allegations in the operative 
complaint’ is impermissible.” (Id., quoting Marshall v. Northrop Grumman Corp. (C.D. Cal.2020) 469 
F.Supp.3d 942, 949.) 

Formal and informal discovery were undertaken, resulting in the production of substantial 
documents. The matter settled after arms-length negotiations, which included a session with an 
experienced mediator. 

Counsel also has provided an analysis of the case, and how the settlement compares to the 
potential value of the case, after allowing for various risks and contingencies. The unpaid wages and 
Labor Code penalties were estimated at about $2.7 million, with another $283,200 in potential PAGA 
penalties. This, however, presumed that plaintiff prevailed on all claims. Accordingly, the potential 
liability needs to be adjusted for various evidence and risk-based contingencies, including problems of 
proof, and information obtained concerning the extent of violations that “appeared to reflect a much 
lower violation rate than anticipated[.]”  PAGA penalties are difficult to evaluate for a number of 
reasons: they derive from other violations, they (often, but not in this instance) include “stacking” of 
violations, the law may only allow application of the “initial violation” penalty amount, and the total 
amount may be reduced in the discretion of the court. (See Labor Code, § 2699(e)(2) [PAGA penalties 
may be reduced where “based on the facts and circumstances of the particular case, to do otherwise 
would result in an award that is unjust arbitrary and oppressive, or confiscatory.”]) 

Counsel attest that notice of the proposed settlement was transmitted to the LWDA on 
September 9, 2022.  

B. Legal Standards 

The primary determination to be made is whether the proposed settlement is “fair, 
reasonable, and adequate,” under Dunk v. Ford Motor Co. (1996) 48 Cal.App.4th 1794, 1801, 
including “the strength of plaintiffs’ case, the risk, expense, complexity and likely duration of further 
litigation, the risk of maintaining class action status through trial, the amount offered in settlement, 
the extent of discovery completed and the state of the proceedings, the experience and views of 
counsel, the presence of a governmental participant, and the reaction … to the proposed settlement.” 
(See also Amaro v. Anaheim Arena Mgmt., LLC, supra, 69 Cal.App.5th 521.) 

Because this matter also proposes to settle PAGA claims, the Court also must consider the 

criteria that apply under that statute. Recently, the Court of Appeal’s decision in Moniz v. Adecco USA, 

Inc. (2021) 72 Cal.App.5th 56, provided guidance on this issue. In Moniz, the court found that the 

“fair, reasonable, and adequate” standard applicable to class actions applies to PAGA settlements. 

(Id., at 64.) The Court also held that the trial court must assess “the fairness of the settlement’s 
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allocation of civil penalties between the affected aggrieved employees[.]” (Id., at 64-65.) 

California law provides some general guidance concerning judicial approval of any settlement. 
First, public policy generally favors settlement. (Neary v. Regents of University of California (1992) 3 
Cal.4th 273.) Nonetheless, the court should not approve an agreement contrary to law or public 
policy. (Bechtel Corp. v. Superior Court (1973) 33 Cal.App.3d 405, 412; Timney v. Lin (2003) 106 
Cal.App.4th 1121, 1127.) Moreover, “[t]he court cannot surrender its duty to see that the judgment 
to be entered is a just one, nor is the court to act as a mere puppet in the matter.” (California State 
Auto. Assn. Inter-Ins. Bureau v. Superior Court (1990) 50 Cal.3d 658, 664.) As a result, courts have 
specifically noted that Neary does not always apply, because “[w]here the rights of the public are 
implicated, the additional safeguard of judicial review, though more cumbersome to the settlement 
process, serves a salutatory purpose.” (Consumer Advocacy Group, Inc. v. Kintetsu Enterprises of 
America (2006) 141 Cal.App.4th 48, 63.) 

The requested representative payment of $7,500 for the named plaintiff was deferred until 

this final approval motion. Criteria for evaluation of such requests are discussed in Clark v. American 

Residential Services LLC (2009) 175 Cal.App.4th 785, 804-807. Plaintiff has provided declarations in 

support of his request. He points out that he executed a broader release than the class as a whole, 

but do not identify any particular claims of value that he may have. They also risk damage to their 

reputation and more difficulty in obtaining employment. Plaintiff estimates that he spent 25-30 hours 

on the matter. 

Litigation costs of $30,000 are reasonable and are approved. 

The settlement administrator’s costs of $4,000 are reasonable and are approved. 

C.  Discussion and Conclusion 

The moving papers sufficiently establish that the proposed settlement is fair, reasonable, and 

adequate to justify final approval. The allocation of PAGA penalties among the aggrieved employees 

(based on pay periods), is reasonable.  

The motion is granted.  

Counsel are directed to prepare an order reflecting this entire tentative ruling and the other 

findings in the previously submitted proposed order and a separate judgment. 

The ultimate judgment must provide for a compliance hearing after the settlement has been 

completely implemented, to be determined in consultation with the Department’s clerk. Plaintiffs’ 

counsel are to submit a compliance statement one week before the compliance hearing date. Five 

percent of the attorney’s fees are to be withheld by the claims administrator pending satisfactory 

compliance as found by the Court. 
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13. 9:00 AM CASE NUMBER:  MSC21-01812 
CASE NAME:  EVANS VS. MY PAINT STOP 
 *HEARING ON MOTION IN RE:  UNOPPOSED APPLICATION FOR APPROVAL OF ATTORNEY FEES  
FILED BY: RICHARD EVANS 
*TENTATIVE RULING:* 
 
Plaintiff moves in Line 12 for final approval of the class action and PAGA settlement in this case, which 
is granted. On this Line he moves for attorney fees of $200,000, representing a one-third percentage 
award, relying on the “common fund” theory. Even a proper common fund-based fee award, 
however, should be reviewed through a lodestar cross-check. In Lafitte v. Robert Half International 
(2016) 1 Cal.5th 480, 503, the Supreme Court endorsed the use of a lodestar cross-check as a way to 
determine whether the percentage allocated is reasonable. It stated: “If the multiplier calculated by 
means of a lodestar cross-check is extraordinarily high or low, the trial court should consider whether 
the percentage used should be adjusted so as to bring the imputed multiplier within a justifiable 
range, but the court is not necessarily required to make such an adjustment.” (Id., at 505.)  
 
Accordingly, plaintiffs have provided information concerning the lodestar fee amount. They estimate 

the lodestar at $126,178, resulting in an implied multiplier of 1.59. They based this amount on a total 

of 17.4 hours. No adjustment from the one-third fee is necessary. The attorney’s fees are reasonable 

and are approved.  
 

  
    

14. 9:00 AM CASE NUMBER:  MSC21-02242 
CASE NAME:  RODRIGUEZ VS. GONSALVES & SANTUCCI 
 HEARING ON SUMMARY MOTION BY DEF  
FILED BY: GONSALVES & SANTUCCI, INC., A CALIFORNIA CORPORATION 
*TENTATIVE RULING:* 
 
On the Court's own motion, the hearing is continued to 9:00 a.m. on March 2, 2023. 
 

 

  
    

15. 9:00 AM CASE NUMBER:  MSC22-00460 
CASE NAME:  NATURA MANAGEMENT,LLC VS. AGRA TECH, INC., A CALIFORNIA CORPORATION 
 *HEARING ON MOTION IN RE:  APPOINTMENT OF SPECIAL MASTER TO OVERSEE DISCOVERY  
FILED BY:  
*TENTATIVE RULING:* 
 
This motion was continued at the parties’ joint request so that they could meet and confer as to 
selection of a discovery special master, and the scope of his or her appointment. However, the Court 
has received nothing from the parties since then on the point. Unless they have a stipulation to 
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present, counsel should attend and apprise the Court of where the matter stands, and what if any 
points require the Court’s decision. 
 

 

  
    

16. 9:00 AM CASE NUMBER:  N22-2441 
CASE NAME:  PETITION OF JINGJING LAO 
 HEARING ON PETITION IN RE:  RELEASE OF PROPERTY FROM LIEN  
FILED BY: LAO, JINGJING 
*TENTATIVE RULING:* 
 
This hearing has been continued at petitioner’s request to March 23, 2023 at 9:00 a.m. 
 

 

  
    

17. 9:05 AM CASE NUMBER:  MSC18-01594 
CASE NAME:  HAWKES, ET AL. VS BRENTWOOD PALMILLA, ET AL. 
 *HEARING ON MOTION IN RE:  COMPEL ARBITRATION  
FILED BY:  
*TENTATIVE RULING:* 
 
Continued by stipulation of counsel to March 2, 2023 at 9:00 a.m. 
 

 

 

 


